MEMORANDUM OF UNDERSTANDING
between THE MONTGOMERY COUNTY PLANNING BOARD
and the MONTGOMERY COUNTY DEPARTMENT OF PERMITTING SERVICES

This Memorandum of Understanding (“MOU”) is entered into this ‘IZAQL day
of Aucuist , 2006, between the Montgomery County Planning Board
(“Planning Board”) and the Montgomery County Department of Permitting Services
(‘DPS”) with the acknowledgement of the Montgomery County Council (“County
Council”).

WHEREAS, the Planning Board is charged with inspecting developments for
compliance with Planning Board approvals including height limits, setbacks and other
development standards in site plan zones; and

WHEREAS, DPS is charged with inspecting developments for compliance with building
permit approvals including height limits, setbacks and other development standards in
zones that do not require a site plan; and

WHEREAS, the Planning Board and DPS (collectively referred to as “the Parties”) were
directed by the County Council to enter into this MOU to provide clarity of responsibility
and greater efficiency between DPS and the Planning Board for the inspection of
developments for compliance with site plan approvals; and

WHEREAS, the County Council’s direction was a result of the findings of the Office of
Legislative Oversight (“OLQO”) in its Fact-Finding Review of the Clarksburg Town Center
Project (Report Number 2006-3) and the County Council’s subsequent hearings on the
adoption of a legislative package to address the OLO'’s findings; and

WHEREAS, for developments that are subject to site plan approval, the intent of this
MOU is to assign agency responsibility for 1) the review of building permit applications
to ensure compliance with the certified site plan, 2) the inspection of developments
under construction to ensure that the construction is proceeding in accordance with the
certified site plan, and 3) the investigation of allegations of site plan violations raised by
individuals, civic associations, homeowners associations, and others concerned that
developments comply with certified site plans; and

WHEREAS, it is not the intent of this MOU to supercede the legally prescribed
responsibility of the Planning Board to determine if a development is in compliance with
the certified site plan nor to preclude the Planning Board from, among other things,
requiring a plan of compliance or assessing penalties against site plan violators.

NOW THEREFORE, in consideration of the mutual promises and stipulations set forth
herein, including the foregoing recitals which are expressly made a part of this
Memorandum, and other good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the parties, their successors and assigns hereby agree
to the following terms, conditions, requirements, and limitations:



Definitions: The following terms as used in this MOU are defined as follows:

a.

oo

> @™o

Commission: The Maryland-National Capital Park and Planning
Commission. ‘

Commission Inspector: An Inspector employed by the Commission.

DPS Director: Director of Montgomery County’s Department of Permitting
Services, or designee.

DPS: Montgomery County’s Department of Permitting Services.

DPS Inspector: An Inspector employed by DPS.

Planning Board: Montgomeéry County Planning Board of the Commission.
Planning_Director: Dlrector of the Commission’s Planning Department, or
designee.

FCL: Chapter 22A of the Montgomery County Code, Montgomery County
Forest Conservation Law.

District Council: The Montgomery County Council sitting as the District
Council pursuant to Article 28 § 8-101(a).

Review of Building Permit Appllc-,at|ons

a. The process for DPS review of building permits is set forth |n detail in
Attachment One, DPS Building Permit Review Process.

b. The Planning Director must provide one complete copy of all cert|f|ed site
plans and amendments thereto to the DPS Director.

C. The DPS Director must  review building permit applications for
conformance to height, setback, FAR and lot coverage standards as
established in the certified sité plan.

d. The DPS Director must provide to the Planning Director for review under
this provision one copy of the building permit application site plan
submitted by the building permit applicant.

e. The Planning Director must review building permit applications for
conformance to the certified site plan and all conditions of approval.

Inspections

a. Routine Inspections.

The process for routine inspections of site plans by DPS is set forth
in detail in Attachment Two, DPS Site Plan Inspection Process.

DPS: DPS must inspect each project with a certified site plan for
conformance with the approved bwldlng permit and the certified site
plan at least every 30 days that it is under construction, and must
provide a copy of all inspection reports to the Planning Director
within 5 business days of the issuance of the inspection report.
With respect to inspections for compliance with the certified site
plan, DPS Inspectors must inspect the development for compliance



b.

iv.

with all elements of the certified site plan located on individual lots
(including height, setbacks, FAR and lot coverage) and in the
common open space area including, but not limited to, grading,
recreation facilities, landscaping, lighting, stormwater management
facilities, retaining walls, freestanding walls, and fences.
Commission: A Commission Inspector must conduct a pre-
construction meeting to establish in the field the limits of
disturbance and the:limits of easements established under the FCL.
A DPS Inspector must also attend this pre-construction meeting.

Inspections Based Upon Aljeqations of Violation.

The DPS process for inspections conducted in response to
allegations of site plan violation is set forth in detail in Attachment
Three, DPS Site Plan Complaint Process.

Authority for the initial processing of complaints rests solely with
DPS. The Commission must refer all complaints received
immediately to DPS. Upon receipt of a complaint, DPS must send
notice to the Planning Director that a complaint has been received
and a brief description of the complaint.

DPS, upon receipt of an allegation of site plan violation from any
person, including the Commission, must inspect the site for
compliance with the certified site plan within 5 business days of
receipt of any such allegation.

Commission staff must inspect all alleged violations of the FCL.

4, Enforcement

a.

Upon a finding of non-compliance with a certified site plan, DPS must
issue a notice of non-compliance under § 8-26(g) of the Montgomery
County Code (“Code”), or issue a citation and/or stop work order under the
provisions of § 50-41 of the Code (as Planning Director's designee) as
appropriate, and must send a _copy of the notice to the Planning Director
within 24 hours of its issuance.

i. If the non-compliance can be brought into conformance with the
certified site plan, then DPS must ensure the development is
brought into conformance.

ii. - If the non-compliance cannot be brought into conformance with the
certified site plan or the alleged violator refuses to conform the
development to the certified site plan, then DPS must refer the
matter to the Commission for appropriate action.

If DPS determines that the site is compliant with the certified site plan it

must issue a letter explaining its conclusions, with a copy to the

complainant and to the Planning Director, within 5 business days of its
finding.



The complainant, the Planning Director or the aIIeged violator may request
in writing that the Planning Board review a DPS finding of compliance or
non-compliance, such review to be filed as provided for in the Planning
Board's Rules of Procedure Upon request for such a review, a
Commission Inspector may inspect the site to determine compliance or
non-compliance with the certified site plan.

Upon receipt of a request for review by the complainant, the Planning
Director or the alleged viclator, DPS must provide the Planning Director
with a copy of all records used in its determination.

If the Planning Board holds a hearing on the alleged non-compliance, the
DPS Inspector must appear and testify at the Planning Board hearing as
to the DPS Inspector’s findings.

5. Inter-Agency Communications

a.

Implementation Qf MOU

At the request of either the DPS Director or the Planning Board, the DPS

- Director and Planning Board must meet to discuss the implementation of

this agreement.

Zoning Ordinance Interpretations

The DPS Director and Planning Director must convene appropriate
members of their respective staffs no less than quarterly each year to
coordinate building permit application review and inspection issues to
ensure consistent mterpretatlon and application of the Zoning Ordinance
provisions. Each agency must provide copies to the other of any advice
memoranda generated interpreting a provision of the Zoning Ordinance.
DPS staff and Planning staff will continue discussions, as necessary,
regarding measurement of height. Both agencies recognize that the
Planning Board has the discretion to assign a point of measurement for
height for each building on a site plan.

Intra-Agency Communications

Subject to County Council appropriations, DPS and the Planning
Department will have full access to each other's permit database and
tracking system (through Hansen or a similar system) to query and
approve permits by March 1, 2007.

MOU Review and Comment

DPS and the Planning Board agree to submit this MOU, as may be
amended from time to time, to the County Council for review and comment
every three years.



6. Fines: Fines collected by each agency must be dispersed in accordance with
the policies and procedures of the respective agency.

7. Modifications and Amendments: This MOU may be modified or amended only
by an instrument duly executed by both DPS and the Planning Board and any
modification shall be transmitted to the County Council.

As Chairman of the Montgomery County Planning Board and as DPS Director of the
Montgomery County Department of Permitting Services, we respectfully hereby agree to
abide by the goals, objectives, terms and agreements as set forth in this MOU.

Mﬂ%wﬂ

Derick P. Berlage, Chairman
The Maryland National Capital Park and Plannlng Commission
Montgomery County Planning Board

Signed this 2 day of ((//\M L&V ., 2006

i

Robert Hubbard, Director
Montgomery County Department of Permitting Services

Signed this ZI‘A day of _Aueust 2006
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Attachment One
DPS BUILDING PERMIT REVIEW PROCESS

M-NCPPC sends certified site plan (hardcopy) to DPS Zoning Manager once the site
Plan is approved (approval date = date of signature on site plan)

h 4

DPS Zoning Manager forwards site to DPS Permit Technician who enters the site plan basic information (assigns permit
number, links to appropriate permits, enters approval date and project name) into the automated permit system

DPS Permit Technician forwards site ptan to DPS imagining unit to be
imaged

DPS imaging unit irﬁéges site plan and returns original back to DPS Zoning Manageér
within 24 hours of receipt of site plan

L

DPS Zoning Manager gives site plan to DPS Permit Technician who verifies that
the complete document has been imaged and is readable

DPS Permit Tech files site plan in DPS zoning section

y

DPS Zoning Manager assigns site plan to DPS zoning plan reviewer

'

v

DPS zoning plan reviewer enters development standards information, triggering information
and loads required inspections from site plan into automated permit system.

:

DPS zoning plan reviewer informs appropriate DPS staff of triggers and
develops a tracing system

L |

DPS zoning plan reviewer receives DPS sends one copy of the building permit application
building permit applications to review to M-NCPPC for review. M-NCPPC reviews building
height, setbacks, FAR and lot permit application for conformance to the certified
coverage against site plan standards site plan and all conditions of approval except height
and to monitor triggers. and setback standards.

[




DPS BUILDING PERMIT REVIEW PROCESS (cont’d)

" Is building
permit application in
compliance with site plan?
DPS and M-NCPPC must
review the application for
compliance as set forth in
paragraph 2 of the MOU.

YES

I

NO

DPS Zoning Plan
Reviewer approves review
and updates automated

permit system

M-NCPPC Plan Reviewer

recommends approval and

updates automated permit
system

—( = —

{

DPS Zoning Plan Reviewer denies
' Zoning plan review, updates
. automated permit system and notifies
applicant

Does applicant
agree with DPS
décision to deny
review?

YES

Applicant appeals
to DPS Director

Applicant resubmits |
site plan to DPS
zoning plan reviewer
with corrections

DPS Director
Grants appeal

DPS Plan Reviewer approves
zoning review and updates
automated permit system

END

M-NCPPC Plan Reviewer
recommends denial of permit,
updates automated permit system
and notifies applicant

Does applicant
agree with M-NCPPC
decision to
recommend denial?

YES

Applicant appeals to
M-NCPPC Chief of
Development
Review

Applicant resubmits
building permit
application to
DPS with corrections
and DPS sends copy

—

plan

M-NCPPC Chief of
Development Review
reviews application for
compliance with site

of application to
M-NCPPC

M-NCPPC Plan Reviewer
[ recommends approval and
updates automated permit system

END



Attachment Two

DPS SITE PLAN INSPECTION PROCESS

Certified Site plan is
approved by MNCPPC

DPS Plan Reviewer identifies required
inspections and schedules them in the
automated permit system. DPS Plan Reviewer
contacts MNCPPC Plan Reviewer to resolve
any outstanding issues, if necessary

DPS Plan Reviewers and
Inspectors review site plan
together

MNCPPC conducts mandatory pre-construction meeting with DPS when requested by the developer (after Sediment Control
permit has been issued.) MNCPPC will establish (in the field) the limits of disturbance and the limits of easements established
under Montgomery County’s Forest Conservation Law, Chapter 22A,

At a minimum, DPS inspects each site plan project every 30
days and provides a copy of all inspection reports to the

Planning Director within 5 business days of the issuance of
the inspection report.

Other inspections include: site inspection of each site prior to
issuance of each building permit; wall check inspection and
random field check of setbacks to ensure setbacks in
conformance with the site plan; close-in inspections to
include field measurement of height of building; use and
occupancy inspection for all construction; special inspections
related to triggers specific to site plan; field inspections of
entire site under site plan agreement to include lighting,
landscaping, amenities, recreation facilities, roads,
percentage of green area, parking and circulation to be
conducted monthly.

1of DPS

Site Plan
Complaint
Process




Attachment Three

DPS SITE PLAN COMPLAINT PROCESS

NO

Wiritten Site Plan complaint
is received at DPS.
DPS Manager determines
whether complaint needs
immediate investigation and
enforcement

YES

N

DPS Manager forwards
complaint to Permit
Technician

y

DPS Permit Technician receives
complaint, enters into automated
complaint tracking system within
24 hours of receipt of complaint
(except for weekends and
holidays)

y

DPS Permit Technician calls complainant (within
" 24 hours of receipt of the complaint) to
acknowledge receipt of the complaint and to

provide complainant with assigned inspector's
name and telephone number

DPS Permit Tech forwards
complaint to inspector same day
complaint is entered into the
automated tracking system

DPS inspector begins
inspectidn within 72
hours of assignment of
the complaint

Y

DPS Manager gives complaint to
DPS Inspector to respond to
immediately. Inspector begins
investigation within 24 hours of
receipt of the complaint

DPS Manager gives DPS Permit
Technician complaint to enter into
automated complaint tracking
system within 24 hours of receipt
of complaint (except for weekends
and holidays)




DPS SITE PLAN COMPLAINT PROCESS (cont’d)

DPS inspector
finds building
project -
in compliance
with site

NO

" Inspector issues letter
to complainant,
property owner, and
M-NCPPC, within 5
business days of
finding, to inform
him/her of the
compliance status

YES

Inspector
documents findings
in automated
complaint tracking
system status

v

Complainant, Planning
Director or alleged
violator requests

YES noncompliance be

compliance with the site

.

plan without any action by

the Planning Board/

Inspector issues builder a notice of
non-compliance (NONC) to the
builder identifying the violation,

corrective action and a date by which
the corrective action should be

Hearing Examiner?

Inspector sends a copy of the NONC to
M-NCPPC within 5 business days, calls
complainant to update him/her on status
of the case and documents NONC in the

automated complaint system

Builder does
not respond at
all to the NONC

Does the builder ™
agree with the-
NONC

YES NO

corrected and brought into

NO

Planning Board review of

)
DPS finding of
compliance?

. inspector issues a NONC and a stop
work order for the entire project,
notifies the complainant of this action
and documents the action in the

, automated complaint system

YES

M-NCPPC proceeds
to process request
| in accordance with its

h

Rules of Procedure

Inspector forwards the NONC and
the stop work order to M-NCPPC,
Chief of Development Review
within 24 hours of finding

and its terms?

- Builder corrects
the violation

Builder submits a

Inspector inspects
site within 3 business
- days after corrective
action should be
completed

Have violations
in the NONC
been corrected

y_.

Inspector documents
inspection status in
automated complaint
system, closes case and
calls‘complainant to
provide status

END

request for review of -
DPS finding to
M-NCPPC, Chief of
Development Review

. citation and forwards case to

DPS Inspector issues a

Chief of Development Review
within 3 business days.

M-NCPPC
proceeds to
process request in
accordance with A
its Rules of
Procedure

END

‘

M-NCPPC proceeds
to process request in
accordance with its
Rules of Procedure




